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4431.1 FAMILY LEAVE (M)

A. Introduction

The Board will provide family leave in accordance with the Federal Family and
Medical Leave Act (FMLA) and the New Jersey Family Leave Act (NJFLA).

FMLA leave for eligible staff members shall be up to twelve weeks leave of
absence in any twelve month period upon advance notice to the Commission for
the birth of a son or daughter of the staff member and in order to care for such son
or daughter; for the placement of a son or daughter with the staff member for
adoption or foster care; in order to care for the spouse, son, daughter, or parent of
the staff member if such spouse, son, daughter, or parent has a serious health
condition; or for a serious health condition that makes the staff member unable to
perform the functions of the position of such staff member.

NJFLA leave for eligible staff members shall be up to twelve weeks leave of
absence in any twenty-four month period upon advance notice to the Commission
so that a staff member may provide care made necessary by the birth of a child of
the staff member, the placement of a child with the staff member in connection
with adoption of such child by the staff member, and the serious health condition
of a spouse, parent, or child.

B. Applicability

The Board will comply with requirements of the New Jersey and Federal Family
Leave laws. The laws have similar and different provisions that may provide
different rights and obligations for the staff member and/or the Board. The staff
member shall be afforded the most favorable rights if there is a conflict in the
rights afforded to the staff member under the two laws.

1. If the staff member is eligible for leave for reasons provided under the
FMLA and NJFLA, then the time taken shall be concurrent and be applied
to both laws.

2. The NJFLA provides twelve weeks leave in a twenty-four month period
while the FMLA provides twelve weeks leave in a twelve-month period.
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A staff member is eligible for up to twelve weeks leave in the first twelve
months of the twenty-four month period under the NJFLA. A staff
member is eligible for up to twelve weeks leave in the second twelve-
month period under the FMLA.

3. In the event the reason for the family leave is recognized under one law
and not the other law, the staff member is eligible for each law’s leave
entitlements within one twelve-month period. (Example: A staff member
may use their FMLA leave for a twelve week family leave for their own
pregnancy, which is considered a “serious health condition” under FMLA,
and upon conclusion of the twelve week FMLA leave, the staff member
would be eligible for a twelve week NJFLA leave to care for their
newborn or any other reasons pursuant to the NJFLA.)

C. Definitions
1. Federal Family and Medical Leave Act (FMLA)

“Son” or “daughter” means a biological, adopted or foster child, stepchild,
legal ward, or a child of a person standing in loco parentis, who is under
eighteen years of age or eighteen years of age or older but incapable of
self-care because of a mental or physical impairment.

“Parent” means the biological parent of a staff member or an individual
who stood in loco parentis to a staff member when the staff member was a
son or daughter. This term does not include parents “in law.”

“Serious health condition” means an illness, injury, impairment, or
physical or mental condition that involves inpatient care in a hospital,
hospice, or residential medical facility or continuing treatment by a health
care provider.

“Week” is the number of days an employee normally works each calendar
week.

“Staff member” means an employee eligible for family and medical leave
in accordance with the Federal Family and Medical Leave Act (FMLA).

2. New Jersey Family Leave Act (NJFLA)
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“Child” means a biological, adopted or foster child, stepchild, legal ward,
child of a parent who is under eighteen years of age or a child eighteen
years of age or older but incapable of self-care because of a mental or
physical impairment.

“Parent” is a biological, adoptive, or foster parent; step-parent; parent-in-
law; a legal guardian having a “parent-child relationship” with a child as
defined by law; or a person who has sole or joint legal or physical custody,
care, guardianship, or visitation with a child.

“Serious health condition” is an illness, injury, impairment, or physical or
mental condition that requires inpatient care in a hospital, hospice, or
residential medical facility or continuing medical treatment or continuing
supervision by a health care provider.

“Week” is the number of days an employee normally works each calendar
week.

“Staff member” is an employee eligible for family leave in accordance
with the New Jersey Family Leave Act.

D. Eligibility
1. Federal Family and Medical Leave Act (FMLA)

A staff member shall become eligible for FMLA leave after he/she has
been employed at least twelve months in this Commission and employed
for at least 1250 hours of service during the twelve-month period
immediately preceding the commencement of the leave. The twelve
months the staff member must have been employed need not be
consecutive months pursuant to 29 CFR Part 825 Section 110(b). The
minimum 1250 hours of service shall be determined according to the
principles established under the Fair Labor Standards Act (FSLA) for
determining compensable hours of work pursuant to 29 CFR Part 785.
Entitlement to FMLA leave taken for the birth of a son or daughter or
placement of a son or daughter with the staff member for adoption or
foster care shall expire at the end of the twelve-month period beginning on
the date of such birth or placement.
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Pursuant to 29 CFR Part 825 Section 202, a husband and wife both
employed by the Commission are limited to a combined total of twelve
weeks of leave during the twelve-month period if the leave is taken for the
birth of a son or daughter of the staff member or to care for such son or
daughter after birth; for placement of a son or daughter with the staff
member for adoption or foster care or in order to care for the spouse, son,
daughter, or parent of the staff member with a serious health condition.

The method to determine the twelve-month period in which the twelve
weeks of FMLA leave entitlement occurs will be a “rolling” twelve month
period measured backward from the date a staff member uses any family
leave.

A staff member during any period of FMLA leave is prohibited from
performing any services on a full-time basis for any person for whom the
staff member did not provide services immediately prior to
commencement of the leave. A staff member using FMLA leave may
commence part-time employment that shall not exceed half the regularly
scheduled hours worked for the Commission. The staff member may
continue the part-time employment that commenced prior to the FMLA
leave at the same number of hours that the staff member was regularly
scheduled prior to such leave.

2. New Jersey Family Leave Act (NJFLA)

A staff member shall become eligible for NJFLA leave after he/she has
been employed at least twelve months in this Commission for not less than
1,000 base hours, excluding overtime, during the immediate preceding
twelve month period. The calculation of the twelve-month period to
determine eligibility shall commence with the commencement of the
NJFLA leave. NJFLA leave taken for the birth or adoption of a healthy
child may commence at any time within a year after the date of the birth or
placement for adoption.

A staff member during any period of the NJFLA leave is prohibited from
performing any services on a full-time basis for any person for whom the
staff member did not provide services immediately prior to
commencement of the leave. A staff member on NJFLA leave may
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commence part-time employment that shall not exceed half the regularly
scheduled hours worked for the Commission. The staff member may
continue the part-time employment that commenced prior to the NJFLA
leave at the same number of hours that the staff member was regularly
scheduled prior to such leave.

The method to determine the twenty-four month period in which the
twelve weeks of NJFLA leave entitlement occurs will be a “rolling”
twenty-four month period measured backward from the date a staff
member uses any leave.

E. Types of Leave
1. Federal Family and Medical Leave Act (FMLA)

A staff member may take FMLA leave in consecutive weeks, as
intermittent leave, or as reduced leave. A staff member who requests
intermittent or reduced leave shall make a reasonable effort to schedule
such leave so as not to unduly disrupt the instructional/educational
program.

a. Leave for the birth of a son or daughter or placement of a son or
daughter with the staff member for adoption or foster care may not
be taken by a staff member intermittently or on a reduced leave
schedule.

b. Leave may be taken intermittently or on a reduced leave schedule
when medically necessary for planned and/or unanticipated
medical treatment of a related serious health condition by or under
the supervision of a health care provider, or for recovery from
treatment or recovery from a serious health condition.

c. Intermittent leave means leave scheduled for periods of time from
one hour or more to several weeks; however, the total time within
which the leave is taken can not exceed a twelve month period for
each serious health condition episode. Intermittent leave may be
taken for a serious health condition that requires periodic treatment
by a health care provider, rather than one continuous period of
time. Intermittent leave may also be taken for absences where the
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staff member is incapacitated or unable to perform the essential
functions of the position because of a serious health condition even
if the staff member does not receive treatment by a health care
provider. The staff member shall make a reasonable effort to
schedule intermittent leave so as not to unduly disrupt the
operations of the instructional/educational program.

d. Reduced leave means leave scheduled for fewer than the staff
member’s usual number of hours worked per workweek, but not
fewer than a staff member’s usual number of hours worked per
workday, unless otherwise agreed to by the staff member and the
Commission. A staff member is entitled, at the option of the staff
member, to take leave on a reduced leave schedule not exceeding
twenty-four consecutive weeks. The staff member shall make a
reasonable effort to schedule reduced leave so as not to unduly
disrupt the operations of the instructional/educational program.
The staff member shall provide the Commission prior notice of the
care, medical treatment or continuing supervision by a health care
provider necessary due to a serious health condition of a family
member in a manner that is reasonable and practicable. Leave
taken on a reduced leave schedule shall not result in a reduction of
the total amount of leave to which a staff member is entitled.

e. The fact that a holiday may occur within the week taken by a staff
member as Family Leave has no effect and the week is counted as
a week of Family Leave. However, if the staff member is out on
Family Leave and the Commission is closed and the staff member
would not be expected to report for work for one or more weeks,
the weeks the Commission is closed for this staff member do not
count against the staff member’s family leave entitlement.

Any leave time remaining after a staff member has exhausted
his/her entitlement to intermittent leave in any twelve month
period may be taken as consecutive leave or reduced leave, and
any leave time remaining after a staff member has exhausted
his/her entitlement to reduced leave in any twelve month period
may be taken as consecutive leave or intermittent leave.

2. New Jersey Family Leave Act (NJFLA)
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A staff member may take NJFLA leave in consecutive weeks, as
intermittent leave, or as reduced leave. A staff member who requests
intermittent or reduced leave shall make a reasonable effort to schedule
such leave so as not to unduly disrupt the instructional/educational
program.

a. In the case of a family member who has a serious health condition,
leave may be taken intermittently when medically necessary. The
total time within which the leave is taken, can not exceed a twelve-
month period for each serious health condition episode. The staff
member will provide the Commission with prior notice of the leave
in a manner which is reasonable and practicable; and the staff
member shall make a reasonable effort to schedule the leave so as
not to unduly disrupt the operations of the instructional/educational
program. In the case of the birth or adoption of a healthy child, the
leave may be taken intermittently only if agreed to by the staff
member and the Commission.

b. Reduced leave means leave scheduled for fewer than the staff
member’s usual number of hours worked per workweek, but not
fewer than a staff member’s usual number of hours worked per
workday, unless otherwise agreed to by the staff member and the
Commission. A staff member is entitled, at the option of the staff
member, to take leave on a reduced leave schedule for a period not
exceeding twenty-four consecutive weeks. The staff member is
not entitled to take the leave on a reduced leave schedule without
an agreement between the staff member and the Commission if the
leave 1s taken for the birth or adoption of a healthy child. The staff
member shall make a reasonable effort to schedule reduced leave
so as not to wunduly disrupt the operations of the
instructional/educational program. The staff member shall provide
the Commission prior notice of the care, medical treatment or
continuing supervision by a health care provider necessary due to a
serious health condition of a family member in a manner that is
reasonable and practicable. Leave taken on a reduced leave
schedule shall not result in a reduction of the total amount of leave
to which a staff member is entitled.
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C. The fact that a holiday may occur within the week taken by a staff
member as family leave has no effect and the week is counted as a
week of family leave. However, if the staff member is out on
family leave and the Commission is closed and the staff member
would not be expected to report for work for one or more weeks,
the weeks the Commission is closed for this staff member do not
count against the staff member’s family leave entitlement.

Any leave time remaining after a staff member has exhausted his/her
entitlement to intermittent leave in any twelve month period may be taken
as consecutive leave or reduced leave, and any leave time remaining after
a staff member has exhausted his/her entitlement to reduced leave in any
twelve month period may be taken as consecutive leave or intermittent
leave.

F. Notice
1. Federal Family and Medical Leave Act (FMLA)

a. Foreseeable Leave - A staff member eligible for FMLA leave must
give at least a thirty day written advance notice to the
Superintendent if the need for the leave is foreseeable based on an
expected birth, placement for adoption of foster care, or planned
medical treatment for a serious health condition of the staff
member or a family member. If thirty days is not practical, the
staff member must provide notice “as soon as practicable” which
means as soon as both possible and practical, taking into account
all the facts and circumstances in the individual case. For
foreseeable leave where it is not possible to give as much as thirty
days notice “as soon as practical” ordinarily would mean at least
verbal notification to the Superintendent within one or two
business days or when the need for leave becomes known to the
staff member. The written notice shall include the reasons for the
leave, the anticipated duration of the leave and the anticipated start
of the leave.

When planning medical treatment, the staff member must consult
with the Superintendent and make a reasonable effort to schedule
the leave so as not to unduly disrupt the educational program,
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subject to the approval of the health care provider. Staff members
are ordinarily expected to consult with the Superintendent prior to
scheduling of treatment that would require leave for a schedule that
best suits the needs of the Commission and the staff member.

The Commission may delay the staff member taking leave for at
least thirty days if the staff member fails to give thirty days notice
for foreseeable leave with no reasonable excuse for the delay.

b. Unforeseeable Leave - When the approximate timing of the need
for leave is not foreseeable, a staff member should give notice to
the Superintendent for leave as soon as practicable under the facts
and circumstances of the particular case. It is expected the staff
member will give notice to the Superintendent within no more than
one or two working days of learning of the need for leave, except
in extraordinary circumstances where such notice is not
foreseeable. The staff member should provide notice to the
employer either in person or by telephone, telegraph, facsimile
machine or other electronic means.

2. New Jersey Family Leave Act (NJFLA)

a. Foreseeable Leave - A staff member eligible for NJFLA leave
must give at least a thirty day advance written notice to the
Superintendent of the need to take family leave except where the
need to take family leave is not foreseeable.

1. Notice for leave to be taken for the birth or placement of
the child for adoption shall be given at least thirty days
prior to the commencement of the leave, except that if the
date of the birth or adoption requires leave to begin in less
than thirty days, the employee shall provide such notice
that is reasonable and practicable.

11 Notice for leave to be taken for the serious health condition
of a family member shall be given at least fifteen days prior
to the commencement of leave, except that if the date of the
treatment or supervision requires leave to begin in less than
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fifteen days, the staff member shall provide such notice that
is reasonable and practicable.

iii. When the Superintendent is not made aware that a staff
member was absent for family leave reasons and the staff
member wants to request the leave be counted as family
leave, the staff member must provide timely notice within
two business days of returning to work to have the time
considered for family leave in accordance with the Family
Leave Act.

b. Unforeseeable Leave - When the need for leave is not foreseeable,
the staff member must provide notice “as soon as practicable”
which shall be at least verbal notice to the Superintendent within
one or two business days of the staff member learning of the need
to take family leave. Whenever emergent circumstances make
written notice impracticable, the staff member may give verbal
notice to the Superintendent, but any verbal notice must be
followed by written notice delivered within two working days.

G. Leave Designation

An eligible staff member shall designate FMLA or NJFLA leave upon providing
notice of the need for the leave or when the need for leave commences. The
Superintendent shall provide the staff member with this Policy to assist the staff
member in determining the type of leave.

H. Benefits

The Federal Family and Medical Leave Act and/or the New Jersey Family Leave
Act shall be unpaid leave.

The Board will maintain coverage under any group health insurance policy, group
subscriber contract, or health care plan at the level and under the conditions
coverage would have been provided if the staff member had continued to work
instead of taking the leave. If the staff member was paying all or part of the
premium payments prior to the leave, the staff member would continue to pay
his/her share during the leave time. Any ten month staff member who is on leave
under NJFLA or FMLA at the end of the school year will be provided with any
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benefits over the summer that the employee would normally receive if they had
been working at the end of the school year.

Returning from Leave

The Federal Family and Medical Leave Act and/or the New Jersey Family Leave
Act

A staff member returning from leave shall be entitled to the position he/she held
when leave commenced or to an equivalent position of like seniority, status,
employment benefits, pay and other conditions of employment. If the
Commission experiences a reduction in force or layoff and the staff member
would have lost his/her position had the staff member not been on family leave as
a result of the reduction in force or pursuant to the good faith operation of a bona
fide layoff and recall system including a system under any collective bargaining
agreement, the staff member shall be entitled to reinstatement to the former or an
equivalent position in accordance with applicable statutes, codes and laws. The
staff member’s tenure and seniority rights, if any, and other benefits shall be
preserved, but the staff member shall accrue no additional time toward tenure or
seniority for the period of the leave, except as may be provided by law.

The return of a staff member prior to the expiration of the requested family leave
may be permitted by the Board if the return does not unduly disrupt the
instructional program or require the Board to incur the cost of continuing the
employment of a substitute under contract.

If leave is taken under FMLA, and the staff member does not return to work after
the leave expires, the Board is entitled to recover health insurance costs paid
while the staff member was on FMLA. The Board’s right to recover premiums
would not apply if the staff member fails to return to work due to:

1. The continuation, onset or recurrence of a serious health condition of the
staff member; or

2. Circumstances beyond the staff member’s control.
J. Ineligible Staff Members

1. Federal Family and Medical Leave Act (FMLA)
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The Commission may deny job restoration after FMLA leave if the staff
member is a “key employee” as defined in 29 CFR 825 Section 217 if
such denial is necessary to prevent substantial and grievous economic
injury to the Commission or the Commission may delay restoration to a
staff member who fails to provide a fitness for duty certificate to return to
work for leave that was the staff member’s own serious health condition.
A “key employee” is a salaried, staff member who is among the highest
paid ten percent of the Commission staff employed by the Commission
within 75 miles of the worksite. No more than ten percent of the
Commission staff within 75 miles of the worksite may be “key
employees.”

In the event the Superintendent believes that reinstatement may be denied
to a key employee, the Superintendent must give written notice to the staff
member at the time the staff member gives notice of the need for leave, or
when the need for leave commences, if earlier, that he/she qualifies as a
key employee. The key employee must be fully informed of the potential
consequences with respect to reinstatement and maintenance of health
benefits if the Commission should determine that substantial and grievous
economic injury to the Commission’s operations will result if the staff
member is reinstated from leave. The Commission’s notice must explain
the basis for the Commission’s finding that substantial and grievous
economic injury will result, and if leave has commenced, must provide the
staff member a reasonable time in which to return to work. If the staff
member on leave does not return to work in response to the notice of
intent to deny restoration, the staff member continues to be entitled to
maintenance of health insurance.

A key employee’s rights under the FMLA continue unless and until the
staff member either gives notice that he/she no longer wishes to return to
work or the Commission actually denies reinstatement at the conclusion of
the leave period. A staff member is still entitled to request reinstatement
at the end of the leave period even if the staff member did not return to
work in response to the Commission’s notice. The Commission will then
again determine whether there will be substantial and grievous economic
injury from reinstatement based on the facts at that time. If it is
determined that substantial and grievous economic injury will result, the
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Commission will notify the staff member in writing (in person or by
certified mail) of the denial of the restoration.

2. New Jersey Family Leave Act

The Commission may deny family leave to the staff member if the staff
member is a salaried employee who is among the highest paid five percent
of the Commission staff or one of the seven highest paid employees of the
Commission, whichever is greater, if the denial is necessary to prevent
substantial and grievous economic injury to the Commission’s operations.
The Superintendent shall notify the staff member of the intent to deny the
leave at the time the Superintendent determines the denial is necessary. If
the leave has already commenced at the time of the Commission’s
notification of denial, the staff member shall be permitted to return to
work within ten working days of the date of notification.

K. Verification of Leave
1. Federal Family and Medical Leave Act (FMLA)

The Board requires a staff member’s FMLA leave to care for the staff
member’s seriously ill spouse, son, daughter, or parent, or due to the staff
member’s own serious health condition that makes the staff member
unable to perform one or more of the essential functions of the staff
member’s position, be supported by a certification issued by the health
care provider of the staff member or the staff member’s ill family
member. The certification must meet the requirements of 29 CFR Section
825.306 to include: which part of the definition of “serious health
condition” applies; the approximate date the serious health condition
commenced and its probable duration; whether it will be necessary for the
staff member to take intermittent and/or reduced leave; whether the patient
is presently incapacitated and the likely duration and frequency of
episodes of incapacity; if additional treatments will be required for the
condition; and/or if the patient’s incapacity will be intermittent or will
require reduced leave. The certification of a serious health condition of a
family member of the staff member shall be sufficient if it states the date
on which the condition commenced, the probable duration of the
condition, and the medical facts within the provider’s knowledge
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regarding the condition. Certification for the birth or placement of a child
need only state the date of birth or date of placement.

In the event the Superintendent doubts the validity of the certification, in
accordance with 29 CFR Section 825.307, the Commission may require, at
the Commission’s expense, the staff member obtain an opinion regarding
the serious health condition from a second health care provider designated
by the Commission, but not employed on a regular basis by the
Commission. If the second opinion differs from the staff member’s health
care provider, the Commission may require, at the Commission’s expense,
the staff member obtain the opinion of a third health care provider
designated by the Commission or approved jointly, in good faith, by the
Commission and the staff member. The opinion of the third health care
provider shall be final and binding on the Commission and the staff
member.

The Commission may require re-certification pursuant to the requirements
of 29 CFR Section 825.308. In accordance with 29 CFR Section 825.309,
the staff member on leave must provide a written report to the
Superintendent every thirty workdays. The report shall include the staff
member’s status and intended date to return to work. In the event the staff
member’s circumstances change, the staff member must provide
reasonable notice to the Superintendent if the staff member intends to
return to work on a date sooner than previously noticed to the
Commission. The staff member is not required to take more leave than
necessary to resolve the circumstance that precipitated the need for leave.

As a condition of returning to work after the leave for the staff member’s
own serious health condition, and in accordance with 29 CFR Section
825.310, the Commission requires a staff member to provide a
certification from their health care provider that the staff member is able to
resume work.

In accordance with 29 CFR Section 825.311, the Commission may delay
the taking of FMLA leave to a staff member who fails to provide
certification within fifteen days after being requested to do so by the
Commission. In accordance with 29 CFR Section 825.312, the
Commission may delay the taking of leave until thirty days after the date
the staff member provides notice to the Commission of foreseeable leave
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or the Commission may delay continuation of leave if a staff member fails
to provide a requested medical certification in a timely manner.

2. New Jersey Family Leave Act

The Board shall require the certification of a duly licensed health care
provider verifying the purpose of requested NJFLA leave. Certification of
a serious health condition of a family member of the staff member shall be
sufficient if it states the date on which the condition commenced, the
probable duration of the condition, and the medical facts within the
provider’s knowledge regarding the condition. Certification for the birth
or placement of a child need only state the date of birth or date of
placement, whichever is appropriate.

In the event the Superintendent doubts the validity of the certification for
the serious health condition of a family member of the staff member, the
Commission may require, at the Commission’s expense, the staff member
to obtain an opinion regarding the serious health condition from a second
health care provider designated or approved, but not employed on a
regular basis, by the Commission. If the second opinion differs from the
certification the Commission may require, at the Commission’s expense,
that the staff member obtain the opinion of a third health care provider
designated or approved jointly by the Commission and the staff member
concerning the serious health condition. The opinion of the third health
care provider shall be final and binding on the Commission and the staff
member.

L. Interference with Family Leave Rights

The Federal Family and Medical Leave Act and the New Jersey Family Leave
Act prohibit interference with a staff member’s rights under the law, and with
legal proceedings or inquiries relating to a staff member’s rights. Unless permitted
by the law, no staff member shall be required to take family leave or to extend
family leave beyond the time requested. A staff member shall not be
discriminated against for having exercised his/her rights under the Federal Family
and Medical Leave Act or the New Jersey Family Leave Act nor discouraged
from the use of family leave.

M. Non-Tenured Teaching Staff
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Family leave granted to a nontenured staff member cannot extend the employee's
employment beyond the expiration of his/her employment contract.

N. Record Keeping

In order that staff member’s entitlement to FMLA leave and NJFLA leave can be
properly determined, the Superintendent shall ensure the keeping of accurate
attendance records that distinguish family leave from other kinds of leave. The
Superintendent will publish a notice explaining the Act’s provisions and provide
information concerning the procedures for filing complaints of violations of the
FMLA and NJFLA.

Implementation of FMLA and NJFLA will be consistent with provisions in
collective bargaining agreement(s) in the Commission.

29 U.S.C. 2601 et seq.

29 C.F.R. 825.200 et seq.
N.J.S.A. 34:11B-1 et seq.
N.J.A.C. 13:14-1 et seq.

Adopted: 6 September 2006




